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TUESDAY, May 27, 2008 

In Nassau County, Nancy Nicotra was 
recently appointed law secretary to  
Justice Leonard B. Austin (See Profile), 
replacing Fred J. Hirsh, who has  
become a judge of the District Court in 
Hempstead.  
 
Justice Pines has been a Supreme Court 
judge since November 2001, after hav-
ing served as a Suffolk County District 
Court judge for nearly three years.  
Before joining the bench, Justice Pines 
had 22 years of litigation experience, 
holding various public service positions. 
While serving in the Commercial  
Litigation Division of the New York 
City Department of Law, she litigated 
construction contract matters from  
inception to jury trial and appeal.  
 
Justice Pines' analytical prowess in the 
commercial arena is evident in a number 
of recent decisions. In Gorey v. Allion 
Healthcare Inc., 18 Misc.3d 1118 (A), 
2008 WL 183721 (N.Y. Sup. Jan. 7, 
2008), for example, she was presented 
with cross-motions for summary  
judgment in a commercial dispute  
between a chief financial officer and his 
former employer.  
 
Plaintif f  alleged his ex-employer 
breached their employment agreement 
by failing to provide him with (i) an 
option to purchase shares in the defen-
dant corporation, (ii) benefits under an 
executive bonus plan, (iii) a performance 
bonus, and (iv) a severance package. 
Plaintiff also claimed he was fraudu-
lently induced to accept employment 
with the defendant based on false  
promises regarding the establishment of 
an executive bonus plan.  

Defendant claimed the plaintiff breached 
the applicable employment agreement 
and violated the corporation's rights 
after he left by utilizing confidential 
corporate documents, soliciting the cor-
poration's employees and disparaging 
the corporation. Defendant also claimed 
the plaintiff was not entitled to sever-
ance because he did not abide by the 
terms of the employment agreement, 
including resigning for "good cause."  
 
In addressing the motions for summary 
judgment, Justice Pines carefully  
reviewed the relevant provisions of the 
employment agreement, finding that 
based upon the clear language of the 
agreement, the documentary evidence 
demonstrated that defendant had indeed 
granted plaintiff the stock options  
precisely as the agreement required. 
The judge relied on documents the 
plaintiff certified, when he was defen-
dant's CFO, filed with the Securities and 
Exchange Commission, acknowledging 
the grant of his stock options.  
 
Concerning plaintiff's claim to the 
award of a bonus, the court noted that 
while an employer has an obligation to 
grant a bonus where it has agreed to do 
so "without condition," where the  
employment agreement "vests the  
employer with absolute discretion to 
determine whether or not a bonus will 
be awarded," the employee has "no en-
forceable right to such bonus." Finding 
the agreement clear on its face in this 
regard as well, Justice Pines rejected 
plaintiff's claim to a performance bonus.  
 
On the other hand, Justice Pines found 
that the employment agreement was 
ambiguous with regard to the establish-
ment of an executive bonus plan and 
plaintiff's rights with respect thereto. 
The court also ruled that plaintiff 
"substantially complied" with the notice 
 

ince its initiation in Monroe 
and New York counties in  
November 1995, the Commer-
cial Division of Supreme Court 

has expanded to nine counties and the 
entire Seventh Judicial District. Along 
the way, the Commercial Division has 
received awards and accolades from the 
local bar and others for addressing the 
unique l it igation demands of the  
business community in New York. 
 
There are now six judges assigned to 
the Commercial Division in New York 
County, three each in the counties of 
Kings and Nassau, two each in the coun-
ties of Queens, Suffolk and Westchester 
and one judge in each of the other  
jurisdictions.  
 
There have been some noteworthy  
recent developments in the Commercial 
Divisions in Long Island. About a year 
ago, Justice Emily Pines (See Profile) 
was assigned certain commercial cases, 
although she continued to receive a 
steady general civil caseload as well. 
This past month, Justice Pines was  
designated to receive half of all new 
Commercial Division cases in Suffolk 
County, with Justice Elizabeth Hazlitt 
Emerson (See Profile) receiving the 
other half.  
 
Kathryn L. Coward has been appointed 
principal court attorney for the Suffolk 
County Commercial Division, assisting 
both Justices Emerson and Pines with 
various responsibilities to improve the 
efficiency of the division. 
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provisions of the agreement in claiming to 
have resigned for good reason as defined 
therein, noting: "Strict compliance with 
contract notice provisions will not be  
enforced where the party against whom 
the claim is made both admits receipt of 
the notice and does not claim any  
prejudice as a result of the deviation."  
 
Analyzing what she referred to as the 
"fraud-contract dichotomy," Justice 
Pines dismissed plaintiff's claim for 
fraud, observing that plaintiff's claim 
was based on the actual language in the 
contract and therefore was nothing 
more than a claim for breach of contract.  
 
The judge also denied plaintiff's motion 
for summary judgment dismissing  
defendant's counterclaims, finding  
issues of fact as to whether plaintiff 
made disparaging remarks concerning 
the financial health of the defendant at a 
party to which he invited several of  
defendant's employees. 
 
'Drain' 
 
Drain v. Paragon Capital Management 
Corp. ,  16 Misc.3d 1115 (A),  847 
N.Y.S.2d 896 (N.Y. Sup. 2007) is  
another instructive decision recently 
rendered by Justice Pines, in which she 
analyzed claims for fraud, breach of  
fiduciary duty, breach of contract, puni-
tive damages and the statutes of  
limitations applicable thereto. In Drain, 
an action by investors against their  
investment advisors, defendants moved 
to dismiss the entire complaint.  
 
Justice Pines denied defendants' motion 
to dismiss the fraud claim, noting that 
plaintiffs alleged, among other things, 
that the corporate defendant failed to 
inform plaintiffs that its "chief executive 
officer, principal and the person with 
whom the Plaintiffs had ongoing  
contact . . . had been suspended from the 
NASD for forgery of account docu-
ments; and had been terminated from 
employment in the securities industry."  
 
Justice Pines also sustained the cause of 
action for breach of fiduciary duty, find-
ing that plaintiffs had established that a 
fiduciary relationship existed with their 
broker because the broker was granted 
"broad discretion in the investment  
account" and plaintiffs relied on "the 
expertise and the broad authority" of 
the defendants in investing their money.  
 

Finally, Justice Pines ruled that plain-
tiffs had stated a claim for breach of 
contract, finding that the complaint 
contained "far broader allegations" than 
simply seeking to hold defendants liable 
for "a downturn in the market," as  
defendants argued. In this regard,  
Justice Pines found that plaintiffs  
alleged specific breaches of the agree-
ment, "such as provisions setting forth a 
floor of when to liquidate holdings, and 
those l imiting the percentage of  
holdings to be invested in equities." 
 
Justice Pines also refused to dismiss the 
claims of fraud and breach of contract 
against the individual defendant, noting 
that the allegations of fraud based in 
large part on the actions of the individ-
ual defendant "state a claim without 
need to discuss the doctrine of veil 
piercing."  
 
In addressing the statutes of limitations 
relating to the breach of fiduciary duty 
claims, the court noted that where the 
relief sought is equitable in nature, a 
six-year limitation period applies, while 
such a claim seeking only monetary 
damages must be brought within three 
years. Accordingly, the court dismissed 
those claims outside of the three-year 
limitation period.  
 
Justice Pines also sustained the claim for 
punitive damages in connection with the 
cause of action for fraud. The court 
noted that while "both Plaintiffs' and 
Defendants '  counsel  center their  
arguments around the ability to seek 
punitive damages where the parties' 
relationship is grounded in contract, 
they both, in the Court's opinion, miss 
the point."  
 
The judge found that "[a]cts of  
concealment of mandatory reporting 
and of intimidation by a party with a 
disproportionate power over another are 
precisely the kind of acts that society 
seeks to deter, not only in relation to a 
particular claimant but to society at 
large," finding that the allegations "if 
proven, give rise to the remedy of  
punitive damages."  
 
Preparing Cases for Trial 
 
Before becoming Justice Austin's law 
secretary, Ms. Nicotra practiced eleven 
years as a litigator, most recently as 
deputy bureau chief of the General  
Litigation Bureau in the Nassau County 

Attorney's Office. 
 
While working for the county, Ms. 
Nicotra handled §1983 civil rights cases, 
Title VII and Americans With Disabil-
ity claims, as well as general commercial 
litigation from inception to trial. She 
has tried cases throughout her career, 
including jury trials, in both the state 
and federal courts.  
In a recent interview, Ms. Nicotra  
offered ways of assisting counsel and the 
court in preparing cases for trial and/or 
resolution. She suggested counsel care-
fully consider the issues concerning 
their case in preparation for the initial 
preliminary conference and provide  
copies of the pleadings to the court 
when appearing at the conference. 
 
Since the trial date is ordinarily firmly 
set at that first conference, Ms. Nicotra 
recommended that counsel consider all 
pretrial proceedings that will be neces-
sary so that an appropriate time period 
is allowed before setting the trial date. 
 
Once the trial date is set, the court 
schedules all other pretrial events by 
working backwards, to afford counsel 
enough time to complete all anticipated 
discovery and to submit any dispositive 
motions so that they can be determined 
sufficiently in advance of the trial date.  
 
Conferencing Cases 
 
Ms. Coward joined the Suffolk County 
Commercial Division about a year ago, 
assisting both Justices Emerson and 
Pines in conferencing cases, mediating 
disputes and helping to resolve discov-
ery issues and other substantive  
motions. 
 
On Mondays, Ms. Coward conducts 
preliminary conferences of cases in the 
Differentiated Case Management part 
that have been designated "contract" in 
the Request for Judicial Intervention. 
Ms. Coward assesses cases that are  
appropriate for the Commercial Division 
and assigns them accordingly, whether 
or not the parties have specifically so 
requested.  
 
Ms. Coward brings to the Commercial 
Division 10 years of business experience 
in finance, including as corporate  
controller. She attended Touro College 
Jacob D. Fuchsberg Law Center at 
night while working full time, graduat-
ing in 2001. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


