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One of a special educa on student’s most important rights is that of pendency (a.k.a. “stay put”),
which permits a student to stay in his last agreed- upon placement and/or con nue to receive the
last agreed-upon services while any challenge to a proposed Individualized Educa on Plan (or “IEP”)
is pending. “Pendency” is not automa c, and, accordingly, parents should explicitly invoke their
child’s right to pendency in cases where a school district seeks to change a child’s placement and/or
services to those that are not acceptable to the parents.
School districts are required to provide special educa on students with a free, appropriate public educa on, known as
“FAPE.” In connec on with that obliga on, school districts, through their Commi ees on Special Educa on (“CSE”),
determine a child’s placement, i.e., where a child will be going to school and the type of classroom in which the child
will be educated (e.g., a classroom with typical students, or a classroom composed of certain number of special
educa on students, a teacher, and one or more aides). In addi on, the CSE determines what services are to be
provided to the child (e.g., speech therapy, occupa onal therapy, physical therapy, counseling, assis ve technology,
etc.) and how o en those services will be provided. This determina on is done annually (typically in the spring) for the
next school year.
Although the parents of a child are themselves members of the CSE, it is not uncommon for parents and the remaining
members of the CSE (who are all associated with the school district) to disagree on either the proposed placement
and/or services, and for a parent to want the placement and/or services in the most recent agreed-upon IEP to
con nue into the next school year. When this happens, the CSE can “outvote” the parent member and a empt to
change the student’s IEP to reﬂect the changes the school district wants. A parent, however, can at least postpone that
result by invoking pendency.
In order to invoke pendency, a parent must not merely disagree with the CSE; he or she must go further, and actually
seek a due process hearing before an independent hearing oﬃcer appointed by the State. In connec on with any such
hearing request, the parent’s posi on would be that the challenged ac on by the CSE (whether it be the change in
placement or the removal of certain services from a child’s IEP) is a denial of FAPE. At the same me, the parent must
also explicitly invoke pendency, which prevents the CSE from implemen ng the new IEP, and keeps the most recent
agreed-upon IEP (i.e., the last IEP that was in eﬀect and implemented before the dispute occurred) in eﬀect. Pendency
will apply through the resolu on of the impar al hearing and any appeals, preven ng the school district from depriving
the child of the services or changing a placement over the parent’s objec ons. Of course, if the parent prevails in
establishing that the change in placement or service is a denial of FAPE, the school district may not make the changes it
sought, but either way, the child has had the beneﬁt of the placement/services set forth in the last agreed-upon IEP
during the period of the dispute.
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