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ity,” function as the individual’s employer. In his opinion, 
Justice Douglas made it clear that “‘economic reality’ 
rather than ‘technical concepts’ [was] to be the test of 
employment.”5

The “economic reality test” was born. After some re-
fi nement by the courts, the test came to include inquiries 
into: “whether the alleged employer (1) had the power to 
hire and fi re the employees, (2) supervised and controlled 
employee work schedules or conditions of employment, 
(3) determined the rate and method of payment, and (4) 
maintained employment records.”6 In FLSA matters, it 
has long been recognized that no one factor standing 
alone is dispositive. The “economic reality” test encom-
passes a “totality of circumstances” approach—any rel-
evant evidence may be examined so as “to avoid having 
the test confi ned to a narrow legalistic defi nition”7 

In a 2003 FLSA case involving subcontracting, the 
Second Circuit delineated a revised test to determine 
whether an employer was a joint employer. The factors 
were: (1) whether the putative employer’s premises and 
equipment were used for the plaintiffs’ work; (2) whether 
the company which was the immediate employer had a 
business that could or did shift as a unit from one puta-
tive joint employer to another; (3) the extent to which 
plaintiffs performed a discrete line-job that was integral 
to the putative employer’s process of production; (4) 
whether responsibility under the contracts could pass 
from one subcontractor to another without material 
changes; (5) the degree to which the putative employer 
or its agents supervised plaintiffs’ work; and (6) whether 
plaintiffs worked exclusively or predominantly for the 
putative employer.8

Where independent contractor status is at issue in a 
FLSA matter, the employer’s identity is also relevant. In 
such cases, the Second Circuit has applied a different and 
more expansive test, examining (1) the degree of control 
exercised by the employer over the workers, (2) the work-
ers’ opportunity for profi t or loss and their investment in 
the business, (3) the degree of skill and independent ini-
tiative required to perform the work, (4) the permanence 
or duration of the working relationship, and (5) the extent 
to which the work is an integral part of the employer’s 
business.9

In the Title VII context, the Second Circuit has stated 
that a four-part test developed by the Board is the ap-
propriate guide for determining when parent companies 
may be considered the employer of a subsidiary’s em-
ployee. This test analyzes the (1) interrelation of opera-
tions; (2) centralized control of labor operations; (3) 
common management; and (4) common ownership or 
fi nancial control with the focus on “centralized control 
of labor relations.”10 From these examples it is clear that 

Whether an employer is subject to joint employer li-
ability depends on many factors. Does the case deal with 
a parent-subsidiary relationship? A purported indepen-
dent contractor situation? A contractor/subcontracting 
relationship? Two separate companies with common 
management? A franchisor/franchisee relationship? One 
must then decide which factors are relevant in determin-
ing whether a joint employer relationship exists. Add 
to the mix the many types of cases where a court would 
need to determine whether joint employment is present, 
such as in breach of contract, Fair labor Standards Act 
(FLSA), Title VII or under the National Labor Relations 
Act (the “Act”). It is abundantly clear that this area of 
law is complex, and the issue is of signifi cant importance 
to both employers and employees. For example, being 
designated a joint employer under the Act can mean the 
putative employer is subject to unfair labor charges and 
open to being included in a representative election and 
the unionization of its workforce.

The National Labor Relations Board (the “Board”) is 
the tip of the spear promoting a more expansive way to 
evaluate whether an employer is indeed a joint employer. 
The impact of the Board’s efforts goes far beyond the 
typical labor law dispute under the Act, and may eventu-
ally redefi ne the employer-employee relationship in other 
areas of the law. This evolution is in its early stages, but 
if the Board is ultimately successful in achieving its goal, 
employers will have a new set of obligations that they 
never thought would be imposed on them vis a vis work-
ers they never viewed as employees.

What Is a “Joint Employer?”—A Brief Overview 
The joint employer doctrine’s history is not as long 

as one might think. The fi rst time the U.S. Supreme Court 
used the words “joint employer” was in a 1941 NLRB 
case.1 The fi rst Second Circuit case to use the term in 
an employment case was in 1962.2 The New York State 
Supreme Court fi rst examined a joint employment issue 
in 1953, in connection with a decision by the Workman’s 
Compensation Board.3

One of the fi rst statutes to impact the joint employer 
analysis was the Labor Management Relations Act of 
1947 (LMRA), better known as the Taft-Hartley Act. The 
LMRA specifi cally excluded “independent contractors” 
to ensure that the Board and the courts applied general 
agency principles when distinguishing between employ-
ees and independent contractors. Invariably, in such cases 
courts have looked to traditionally employed common-
law agency concepts in joint employment cases where 
courts assess the amount of control the putative employer 
has over the worker.4 However, in a 1961 FLSA case, the 
Supreme Court held that an entity that suffers or permits 
an individual to work may, as a matter of “economic real-
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and to conform with prior case law and “industrial reali-
ties.” Local 350 maintained that “require[d] the Board to 
consider not merely the indicia of control exerted over the 
employees by each employing entity, but also the rela-
tionship, and the extent of control as between the two em-
ploying entities,” which, it concluded, “require[d] consid-
eration of indirect control.” From Local 350’s standpoint, 
the Board’s narrow view of employment “ma[de] even 
less sense in our current economy” where “the modern 
worker is awash in a sea of multi-layered and dependent 
relationships, and the current joint employment standard 
leaves him or her bereft of meaningful resort to the pro-
tections and processes of the Act.” 

BFI’s opposition was based on the argument that 
the proposed joint employer standard was, in reality, no 
standard at all and thus failed to satisfy due process. BFI 
posited that the “standard” argued by the union and the 
General Counsel provided no guidance for businesses 
on how to structure their operations to provide certainty 
as to whether they were, or were not, joint employers 
under the Act. Using its own version of the “industrial 
realities” standard, BFI and Leadpoint pointed out that 
business relationships typically involve agreements that 
indirectly, but necessarily, impact the terms and condi-
tions of employment. They argued that service contracts 
often involve signifi cant control by the customer over the 
service provider, and when services are performed on the 
customer’s property the amount of control is even greater. 
Moreover, BFI reasoned that the standard proposed by 
Local 350 would violate the Act by failing to give ordi-
nary meaning to the term “employee,” namely, that “an 
employment relationship does not exist unless the worker 
is directly supervised by the putative employer.” Finally, 
BFI argued that adoption of the new standard would 
violate the Taft Hartly Act. Taft Hartly directed the Board 
to apply common law agency principles, requiring “a 
showing that the employer meaningfully affects matters 
relating to the employment relationship such as hiring, 
fi ring, discipline, supervision and direction.”

On August 27, 2015, by a 3-2 margin, the Board is-
sued its decision citing that “the diversity of workplace 
arrangements in today’s economy has signifi cantly 
expanded,” pointing to the growth in the temporary help 
services industry from 1.1 million workers in 1990 to 2.87 
million workers in August of 2014.14 The Board noted that 
past decisions narrowed the joint employer defi nition and 
said it would follow a common law agency test it argued 
was supported by the Supreme Court’s decision in Boire 
v. Greyhound.15 It stated, “the Board may fi nd that two or 
more entities are joint employers of a single workforce if 
they are both employers within the meaning of the com-
mon law, and if they share or co-determine those matters 
governing the essential terms and conditions of employ-
ment.” The Board also remarked it would no longer 
require a joint employer to not only possess the authority 
to control employee’s terms and conditions of employ-
ment but also to exercise that authority and do so directly, 
immediately, and not in a “limited and routine manner.” 

the courts continue to outline partial bright-line tests to 
provide as much guidance as they can on the issue.

As far as the Board is concerned, a pair of NLRB 1984 
rulings originally set the standard for what constituted 
a joint employer for purposes of enforcement of the Act. 
Laerco Transportation and TLI, Inc. held that the Regional 
Director correctly ruled that joint-employer status is 
established when there is “a showing that the employer 
meaningfully affects matters relating to the employment 
relationship such as hiring, fi ring, discipline, supervision, 
and direction.”11 That ruling was later interpreted by the 
Board to require “direct and immediate” control by the 
putative employer over employment matters.12 

There is no question that courts have been guided 
by Board decisions in connection with joint employment 
issues, and have applied those concepts to other cases 
when joint employment is at issue. Unquestionably, 
what the Board does today will infl uence the courts, not 
merely in terms of their approach to appeals from Board 
decisions, but also in other joint employer cases.

As for the Board itself, the defi nition of “joint em-
ployer” is signifi cant. As stated, it affects collective bar-
gaining. Instead of allowing for larger collective bargain-
ing units and the power of numbers they provide, a more 
narrow defi nition of a joint-employer limits opportuni-
ties for unionization—potential members are splintered 
among hundreds of small companies. As the Board is 
charged with investigating and prosecuting unfair labor 
practices under the Act, employers who believed they 
had no involvement with certain terms and conditions 
of employment are suddenly and potentially liable for 
violations. Accordingly, Board decisions on this issue are 
poised to have far reaching implications.

The Board’s Gambit: Browning-Ferris and the 
McDonald’s Cases

In the recent case of BFI Industries of California, Inc. 
and FRR-II, LLC d/b/a Leadpoint Business Services and Lo-
cal 350, International Brotherhood of Teamsters, the Board 
considered whether it should adopt a different standard 
for what constitutes a joint employer in the context of a 
subcontracting case. Petitioner, Local 350, International 
Brotherhood of Teamsters (“Local 350”) sought to repre-
sent all full time and regular part-time employees jointly 
employed by FRR-II, LLC d/b/a Leadpoint Business 
Services (“Leadpoint”), a temporary staffi ng agency, 
and BFI Industries of California, Inc. (“BFI”), the client 
to whom Leadpoint supplied employees. The Regional 
Director rejected Local 350’s claim that Leadpoint and 
BFI were joint employers. On appeal, the sole issue before 
the Board was whether BFI jointly employed Leadpoint’s 
workers.13

Local 350 argued that while the facts supported a 
fi nding that the employers were joint employers even 
under the existing standard, the Board needed to adopt 
a broader standard to effectuate the purposes of the Act 
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In this current McDonald’s case, the focus is on 
franchising and the “economic realities” attendant to that 
business relationship. As a result, McDonald’s (and its 
individual franchisees) must defend these 61 unfair labor 
practice charges involving the 31 franchisees from 30 dif-
ferent locations in one proceeding.

On March 9, 2016, the NLRB’s counsel argued that 
McDonald’s uses business consultants—who monitor 
staffi ng and business practices and conduct periodic 
reviews of implementation of those practices—to exert 
control over its franchisees. Pointing to McDonald’s oper-
ating manual and point-of-sale and scheduling systems, 
the NLRB concluded that franchisees’ actual control over 
the terms and conditions of their workers’ employment 
is limited. NLRB counsel viewed McDonald’s as the true 
puppet master, arguing that McDonald’s set the times in 
which a burger should be served, the job classifi cations 
of workers, and instituted a uniform computer schedul-
ing system across the restaurants. It thus concluded that 
McDonald’s co-determines the working conditions of 
franchisees’ employees thereby making it a joint em-
ployer under the NLA. McDonald’s made seven requests 
to obtain special permission to appeal the Administra-
tive Law Judge’s procedural rulings in connection with 
subpoenas served by both sides, including a severance 
motion it fi led, arguing that the joint employer allegations 
alone could not justify consolidation where the unlawful 
conduct alleged in each charge is separate and distinct, 
involving individual restaurants, separate actors and 
wholly unrelated entities. McDonald’s posited that the 
defenses to the joint employer allegations as well as the 
underlying unfair labor practice charges will invariably 
vary from case to case. Thus far, the motion practice has 
not found favor with the Administrative Law Judge or the 
Board.18

McDonald’s counter argument is that it is essentially 
doing its due diligence as a franchisor. It further stated 
that the company does not tell business owners whom to 
hire or when to schedule its employees. Rather, its coun-
sel maintained that McDonald’s exerts the level of control 
that any franchisor would expect in order to maintain a 
uniform customer experience across all franchisees, add-
ing, “[a]ll franchisors, if they’re successful, do precisely 
the same thing.” 

At this point, the NLRB’s general counsel has not 
outlined in detail the specifi cs supporting his view that 
McDonald’s USA should be deemed a joint employer. 
However, assuming an approach consistent to that 
applied in Browning-Ferris, the impact of what the Ad-
ministrative Law Judge and, eventually, what the Board 
decides, cannot be understated. In addition to holding 
franchisors liable for unfair labor practices committed by 
franchisee owners across the country, the franchisors may 
be responsible for Workers’ Compensation claims, unem-
ployment insurance, OSHA compliance, wage and hour 
violations, and liability under state and federal discrimi-
nation statutes. 

Thus Laerco and TLI as well as several other prior Board 
decisions were overruled. Under this new test, if the 
employer can “[r]eserve[] authority to control terms and 
conditions of employment, even if not exercised,” indi-
rect control, even through an intermediary, would suffi ce 
to establish a joint employer relationship.

The union subsequently prevailed in an election, 
with the Board certifying it as the collective bargain-
ing representative of those employees. Browning-Ferris 
then refused the union’s request to bargain. An unfair 
labor practice charge resulted, alleging that the refusal 
to bargain was unlawful. On January 12, 2016, the Board 
found that BFI and Leadpoint, as joint employers, had 
violated the Act. On February 26, 2016, BFI appealed to 
the District of Columbia Court of Appeals. In its “State-
ment of Issues to Be Raised” Browning-Ferris contended 
that the Board’s new joint employer standard was defec-
tive for several reasons: (i) it was contrary to the defi ni-
tion of “employee” established by Congress in the 1947 
Taft-Hartley amendments; (ii) improperly relies on a 
“economic realities” standard; (which was prohibited by 
Congress in the 1947 Taft-Hartley amendments); (iv) fails 
to promote stable collective bargaining relationships as 
required by the Acts; and (v) it is arbitrary and capricious 
because it is “hopelessly vague.”

In July, 2014, the NLRB turned its attention to the 
joint employer concept in connection with franchising. 
It’s general counsel authorized the fi ling of consolidated 
complaints against multiple McDonald’s franchisees and 
their franchisor, McDonald’s USA LLC (“McDonald’s”), 
as joint employers.  On December 19, 2014, the Regional 
Directors from six Regions issued Complaints or Consoli-
dated Complaints based on charges that a multitude of 
franchisees were joint employers under the Act. Sixty-one 
separate unfair labor practice charges were fi led between 
November 28, 2012 and September 22, 2014, involving 
21 separate and distinct Independent Franchisees and a 
single McDonald’s-owned restaurant. The NLRB alleged 
181 unrelated alleged violations against McDonald’s 
occurring at 30 separate restaurants, each with its own 
ownership, management, supervision, and employees, 
located in fi ve states, and spanning the entire continental 
United States.16

On December 19, 2015, the NLRB’s General Counsel 
commenced litigation alleging that McDonald’s USA and 
its franchisees violated the rights of employees work-
ing at its restaurants around the country by, inter alia, 
“making statements and taking actions against them for 
engaging in activities aimed at improving their wages 
and working conditions, including participating in na-
tionwide fast food worker protests about their terms and 
conditions of employment.”17 The Board’s General Coun-
sel transferred the cases from 5 Regions to the Regional 
Director for Region 2, here in New York on January 5, 
2015. The following day the Regional Director for Region 
2 consolidated the transferred cases for a hearing with 
previously consolidated cases from Region 2.
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Potential Impact of an Evolving Joint Employer 
Standard

While far from settled, it is clear that courts were pre-
disposed to identifying narrow factors in order to make 
the question of joint employment easier to determine. 
Courts often attempt to establish tests that can measure 
evidence with some precision in order to effectuate 
predictable outcomes. Predictability can serve both the 
courts and the litigants. If anything can be drawn from 
the Board’s decision in Browning-Ferris and its stated goal 
of fi nding McDonald’s to be a joint employer, it is that the 
NLRB eschews a formulaic approach to the issue. Almost 
any aspect of the relationship between the putative em-
ployer and the worker was fair game. In Browning-Ferris, 
while dismissing the dissent’s position that the Board 
is reverting to an “economic reality test” rejected by the 
Supreme Court and Congress, the majority’s commentary 
on the “diversity of workplace arrangements in today’s 
economy” and its citation to statistics or the growth of 
the temporary help industry over the last two decades, 
seem to support the dissenters’ view regarding the 
NLRB’s motivation. Nevertheless, the Board’s approach 
will most certainly make it easier for workers to maintain 
viable cases (if not win them outright) where they allege 
joint employment. Where in the past such cases might 
have been ripe for dismissal, they now may have new, 
longer, and more fruitful lives.

Moreover, there is no reason to think that only par-
ties before the Board will be impacted. Indeed, the U.S. 
Department of Labor issued an “administrator’s interpre-
tation” on January 20, 2016, discussing the distinction be-
tween employees and independent contractors under the 
Fair Labor Standards Act. It emphasized the importance 
of whether an individual’s services are an integral part of 
the company’s business, and downplayed the importance 
of whether the business actually controls an individual’s 
work—sounding very similar to the Board’s approach 
in Browning-Ferris. It seems likely it will argue this in the 
McDonald’s case.19 Also, in a recently discovered draft 
of an Occupational Safety and Health Administration’s 
(OSHA) internal memorandum, OSHA investigators ad-
vised that “a joint employer’s standard may apply where 
the corporate entity exercises direct or indirect control of 
the work conditions, has the unexercised potential to con-
trol working conditions or based on economic realities.”20 
The Board’s actions in Browning-Ferris and the McDon-
ald’s case foreshadow how the court may view the issue 
of joint employment in a myriad of other types of cases, 
leaving employers and employees uncertain as to what 
the future holds.
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