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FIDUCIARY DUTIES:

“I'll be seeing you -
In all the old familiar places”

recounts those places where she will be

seeing “you.” Not in one place, but
many. The same can be said for fiduciary
duties. Indeed, they exist in many contexts
and in multiple areas of the law.

First, what is a fiduciary duty? It exists
when one is under a duty to act or to give
advice for the benefit of another person
upon matters within the scope of the rela-
tionship. A fiduciary relationship exists be-
tween two (or more) parties, signifying a
relationship of trust whereby the parties
are bound to exercise the utmost good
faith and undivided loyalty towards each
other throughout the relationship.

Fiduciary duties can arise from relation-
ships that are explicitly defined by law or
contract or inferred by the circumstances
of the relationship. They can be found in a
variety of practice areas, such as: estate
planning, corporate governance, share-
holder relationships, financial planning, at-
torney-client relationships, LLC's and
partnerships (including law firm partners),
principal-agent (e.g. powers of attorney),
guardian-ward, employee/employer and
even agreements between spouses.

Commercial litigators often wrestle
with fiduciary duty issues such as did such
a relationship exist, was there a breach,
and was there a waiver? In a corporate
setting, directors owe a fiduciary duty to
the shareholders, to treat all shareholders
fairly and evenly, and to the corporation it-
self.! Shareholders of a close corporation
owe each other a duty to act in good faith?
; and officers and directors of a corporation

I n this classic song by Billie Holiday, she

“may not assume and engage in the pro-
motion of personal interests which are in-
compatible with the superior interests of
their corporation.”> However, corporation
does not owe fiduciary duties to its mem-
bers or shareholders.*

While the foregoing is well-settled law,
it is possible to waive certain fiduciary du-
ties through a contract—like in an LLC op-
erating agreement, or a valid general
release which would constitute “a com-
plete bar to an action on a claim which is
the subject of the release” provided the
language of the release is clear and unam-
biguous.t Nevertheless, even with a waiver,
a fiduciary cannot entirely avoid disclosing
important information, especially in cases
of bad faith, intentional misconduct, or
personal gain. Similarly, the business judg-
ment rule may bar a claim based on breach
of a fiduciary duty if the act is in bad faith
or exhibits dishonesty.

But that is only the starting line for
breach of fiduciary duty claims. Law part-
ners, no less than any other business or
professional partners, are bound by a fidu-
ciary duty requiring “the punctilio of an
honor the most sensitive.”” There is some
solace in that a partner does not breach
any duty to his old firm by discussing with
another partner a joint move to another
firm. Partners may solicit others in the firm
to make a move, provided notice of the
lawyer’s intention to withdraw has been
provided first.®

In the employment law area, an em-
ployee is obligated under N.Y. law to be
loyal to his employer and is “prohibited
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from acting in any manner inconsistent
with his agency or trust and is at all times
bound to exercise the utmost good faith
and loyalty in the performance of his du-
ties.”® This duty is not dependent upon an
express contractual relationship but exists
even where the employment relationship is
at-will. Id.** (“The employer-employee re-
lationship is one of contract, express or im-
plied, and, in considering the obligations of
one to the other, the relevant law is that of
master-servant and principal-agent.”).
Conversely, an employer does not owe em-
ployee a fiduciary duty.t

Even matrimonial matters can involve
questions touching on the presence of a fi-
duciary duty. Agreements between
spouses, unlike ordinary business con-
tracts, involve a fiduciary relationship re-
quiring the utmost of good faith. There is
a strict surveillance of all transactions be-
tween married persons, especially separa-
tion agreements.!2 Indeed, even without
marriage, a fiduciary relationship could
exist as “romantic companions of 14 years
were in confidential relationship of trust
and confidence”?® and “defendant had a
fiduciary relationship with plaintiff both as
her fiancé and as her spouse.”**

In sum, as a breach of fiduciary duty is
a tort giving rise to the possibility of en-
hanced damages, it must be seriously con-
sidered by the plaintiff and kept in mind by
a potential defendant in a whole host of
transactions. &5
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